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Making some sense out of claims
LEGAL 101

The potential change in 
Security of Payments 
legislation, which is set to 
become law in Hong Kong 
later this year, will govern 
payments for construction 
work done in the public 
and private sectors, and 
will set out rules for when 
and how payment must 
be made. This is very 
similar to the UK legislation 
known as the Housing, 
Grants, Construction and 
Regeneration Act 1996, 
later updated and revised 
in the Local Democracy, 
Economic Development 
and Construction Act 2009. 

Was the UK legislation 
successful? The straight 
answer is yes. It promoted 
the flow of cash, which as 
we all know is the lifeblood 
of our industry, and it 
promoted that through 
statutory legislation in the 
1996 and 2009 Acts. 

How will this operate in 
Hong Kong and whom does 
it affect?  The objective of 
the Hong Kong legislation 
is to make money move 
freely and to stop unfair 
payment clauses. This 
means that “Paid when 
Paid” contracts in which, for 
example, the subcontractor 
only gets paid when the 
contractor gets paid, will 
be unenforceable in court, 
arbitration or adjudication. 
Unreasonable payment 
periods – such as 90 days 
for interim payments – will 
no longer be allowed. All this 
can only be a good thing.

In the public sector, the 
legislation will cover all 
construction contracts, 
regardless of value. In the 

private sector, however, 
the legislation will apply 
where the contract for a 
new building has an original 
contract value greater 
than HK$5m ($644,000). 
When this applies to the 
main contract, it will 
automatically apply to 
subcontractors, too. 

This is a minor drawback, 
which begs the question 
of why the authors of this 
legislation considered 
public contracts and private 
contracts separately. Why 
not have one set of rules 
that covers public and 
private contracts the same?

Once an application for 
payment is received by the 
client or a contractor, this 
is referred as a “payment 
claim.” The payer, whether 
the client or the contractor, 
then has 30 days to serve a 
“payment response.” That 
must state what is to be 
paid, what is disputed and 
what is being set off.

What happens if a client 
does not abide by the 
legislation?  Put simply, 
the contractor can refer 
the matter to adjudication. 
If the adjudicator finds that 
the client has acted in 
breach of the law, then the 
adjudicator can publish a 
decision that is enforceable 
in the courts.

This is simply the 
application of common 
sense made official. In the 
short term, rather than 
reducing disputes, it will 
more than likely serve to 
increase them. But on the 
positive side, these disputes 
will be managed swiftly, and 
not allowed to fester or get 
out of hand. 

That will ensure that 
cashflow continues along 
the supply chain, all for the 
good of projects.

Foundations

STEVEN BEAUMONT MRICS 
Executive director, 
Quantum Global Solutions

what’s in your mind and it’s what’s in the 
other party’s mind that matters. It’s less 
about real value and cost, and more 
dependent on what the other party thinks it 
is, and what you think it is,” he says.

Both Fletcher and Akers urge would-be 
negotiators to be wary of making any rash 
assumptions about the other party’s 
position. If you do, “make it clear that it is 
an assumption, and keep on validating that 
assumption,” says Akers.

And when the crucial time comes to close 
out a deal, it is vital that you remain as 
rational and calm as possible, Akers advises. 
In his experience, the successful negotiators 
play “a significant amount of hard ball, but 
when it’s time to strike a deal, they take the 
ego out of the room and get it done”.

Finally, remember that much of your 
negotiating will be done with suppliers, adds 
Akers. If you spend all of your time making 
them “submit” to your will, it could harm any 
long-term working relationship you might 
have with them in the future.

Good negotiation is based on having a 
clear idea of what you want and putting great 
interpersonal skills to use, but also realising 
that the right deal is more important than 
beating the other side.

Persuasion is often used 
in negotiation, which 
involves the ability to 
discuss and reach a 
mutually satisfactory 
agreement. It is having the 
aptitude to use persuasive 
negotiation that makes 
one a good influencer.

In “Persuasion: a vital 
skill for professional 
success”, Simon Jones, 
a CEO, chair and board 
adviser who works with 
SMEs on their business 
development and strategy 
execution, provides some 
tips and advice on how you 
can develop your skills of 
persuasion and build a 
strategy for successful 
business negotiations.

To read the article, go to 
rics.org/smallbusiness and 
click on “Business advice”. 
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“Successful negotiators will play hard 
ball, but when it’s time to strike a deal, 
they take the ego out of the room 
and get it done”

WALTER AKERS  RSM
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